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KONNU3UOHHOE MPABO KAK MEXXOTPACIIEBOW UHCTUTYT
CUCTEMbl POCCUMACKOIO NMPABA

B poccuiickoti npasosoii nayke nonsmue KoiIu3UOHHOE npago asasemcs ycmosguiumcs. OOHaKo 0o HAcMosue2o0 MOMeH-
ma ne cyujecmeyem 0OHO3HAUHO20 OMEemMd Ha 60NPOC, KAKOe Mecmo 6 cucmeme npasa oHo sanumaem. OmoenvHule yueHvie
paccmampusarom e2o KaK Ompaciv npasd, Memoo nPpasoso2o peyiupoSaHiis, UHCMPYMEHN UCKTIOUUMENTbHO MENCOYHApOO-
HO20 npasa 071 ype2yiuposanus npagoomHoueHull, noonadarwux noo PUCOUKYUIO HEeCKOTbKUX CmpaH u m.o. B nacmos-
well cmamoe npeonazaemcs paccmMampugams KOAIUZUOHHOE NPABO KAK MelICOMPAciesoll UHCIUMYM.

s moeo umobwvl onpedenums KOIIUIUOHHOE NPABO KAK MEHCOMPACNeBOU UHCIMUNY M, NPOBOOUMCS PA3SPAHUYUMETbHBIT
ananus omoenbHblX 2IEeMeHN08 CUCHeMbl NPpAsa (HOpM Npasa, UHCMUMYMOS8 Npasa, noOompaciel npasa u ompacieti npa-
8a) NO Kpy2y pezyaupyemvix OmHOUEeHUI.

Taxoice paccmampusaomes apeymenmsl 0 HeBO3MONCHOCHIU OMHECeHUs KOIUZUOHHO20 NPasa K OMpPAcisAM npasa (8 ces-
3U € OMCYMCMauemM CneyuanbHo20 Memood NPAoso2o Pe2yIupo8ans) U HeCnpPageoIUueOCMU OMHeCeHUs KOIIUSUOHHO20 NPa-
64 UCKTIOUUMENLHO K HAYUHOMY «NOI0» MEHCOYHAPOOHO20 YACTNHO20 NPABd (8 C6:A3U C MeM, Ymo KOIIU3UY 8 npase ecmpeud-
10mces 6 110601 ompaciu cogpemenno2o npasa). B 3asepuienue npednazaemcs 6HUMAHUIO KIACCUDUKAYUS MEHCOMPACTEBIX
UHCTNUMYMO8 HA (QYHKYUOHATIbHBIE U NOSPAHUYHbIE U 0DOCHOBAHUE OMHEeCeHUs. KOIMUSUOHHO20 NPABA UMEHHO K (YHKYUO-
HATbHBIM.

Kniouesvle cnoga: cucmema npasa, mexcompaciegvle UHCMUNYNbl, KOIIUIUOHHOE NPABo, OMPACib NPasd, Memoo npa-

608020 pe2yiuposanus.

ePMHH «KOJUIM3HMOHHOE IIPaBO» SIBIISETCS

YCTOSIBIINMCS B IOPUANYECKON HayKe, IO-

CKOJIbKY OH 3akperuieH B Koncrutyuuu PO.
OpHako B HayKe HE CIOKHIIOCH JI0 CHX TOp €JHHOTO
MHEHHS, KAaKO€ MECTO KOJUIM3MOHHOE TIPaBO 3aHUMa-
€T Kak 3JIEMEHT B cUCTeMe poccHiickoro mnpasa. Eciu
07T KOJUIM3MOHHBIM TPaBOM IOHUMAaTh OTPAacib, TO
BO3HMKAET BOIPOC, KAKOB €€ MPEAMET, IPYIMITy KaKhX
OTHOIICHUN OHa perynupyeT? Eciam mom Koamu3noH-
HBIM TIPaBOM MOHHMATh CIEHUAIBHBIH METOA MPaBO-
BOTO PEryJIMPOBaHMs, TO BOZHUKAET €Il OJIMH BOIIPOC:
10 OTHOIIEHMIO K KaKOW OTPACIIU MpaBa OHO SIBIISIETCS
CHenragIbHbIM METOIOM?

Jlist TOro 9TOOBI OIPEAEINTH JOKYC KOJUTU3HOH-
HOTO IIpaBa B CHCTEME IIpaBa, HEOOXOJMMO COOTHECTH
€ro ¢ »JIEMEHTAaMH CHCTEMbl M IPOAHAIN3UPOBATH,
MIPU3HAKaM KaKOTO U3 HUX OHO COOTBETCTBYET B 0OJIb-
1iel CTENEHH.

B poccuiickom mpaBe 1oJi CUCTEMOM I1paBa IOHU-
MaroT «0OBEKTUBHO 00YCIIOBJICHHOE CHCTEMOI 00IIIe-
CTBEHHBIX OTHOIICHWH BHYTPEHHEE CTPOCHHE TIpaBa,
BBIpaKaroieecs: B OOBCIMHEHUH M PACIIOIOKCHHU
HOPMaTUBHOTO MaTepualia B ONPEAEICHHOI Iocieno-
BatenbHOCTI [4, c. 15]. [IpoTHBOMONOKHOE MHEHUE
BbickasbiBaeT [[.E. IleTpoB, paccmarpuBas cuctemy
IIpaBa HE KaKk BHYTPEHHEE CTPOSHHE MPaBa, a Kak «B3a-
HMOCBS3b COCTABIIAIOIIMNX <...> IOPUINYCCKUX HOPM,
00BEIMHEHHBIX B LENSAX PEryIHPOBAHUS PA3THMUHBIX
cthep OOIIECTBEHHBIX OTHOUICHHN PAa3INYHBIMH Me-
TOAAMH TIPAaBOBOTO PETYINPOBAHMUSI B HOPMAaTHBHBIC
00pa3oBaHUsI, KOTOPBIE TONBEPKEHBI TU(PepeHIra-
UM ¥ MHTETPAllNy B MPOIECCe MCTOPHUYECKOTO Pa3-
Butus» [11, c. 12]. Takum o6pazom, BOIPOC O CTPYK-
Type CHCTEMBI IIPaBa — 3TO BOIPOC O COCTABJISIOMINX
ee uIeMeHTax. B Hayke He CyIecTByeT OJHO3HAYHOTO
YCTOSIBIIETOCS. MHEHHS TI0 ITOBOJY TAKHUX AJIEMEHTOB.
Tak, manpumep, JL.U. 3amopckas cpeam CTPYKTyp-

HBIX JIEMEHTOB BBIJIEISIET OTPACIIHN, ONOTPACIIH, HH-
CTHTYTHI U HOPMHI mpaBa [16, c. 49]. M.I1. AGxynaes
K JJIEMEHTaM IIpaBa OTHOCHT COBOKYIHOCTH IpaBoO-
CO3HAaHMs, MPABOOTHOIICHUH U IOPUIMUYECKUX HOPM,
KOTOpBIE B AaJbHEHIIEM 00bEINHSIOTCSI B HHCTUTYTHI
u otpacmu [1, c. 204]. H.A. [TpssHOB IOMUMO TIpaBO-
BBIX HOPM, HHCTHTYTOB U OTpacieil TakkXe K JIeMEH-
TaM CHCTEMbI IIpaBa OTHOCHUT IIPHUHIIMITBI TIPaBa U 1pa-
BOBBIe oOmHOCTH [13].

B macrosmieli cTatee 3a OCHOBY Oepercsi Kiaccu-
yecKasl CXeMa JICJICHUs 1TpaBa Ha OTPACIH, OJ0Tpac-
JIM, UHCTUTYTHl # HOPMEI (cM. puc. 1). JlaHHas Touka
3pEHNS MOAJEP/KUBACTCSI MHOTUMH YUSHBIMU U UCCIIE-
JoBarensiMu, Hatipumep, B.T. bareiuko, B.B. Jlazapes,
A.®. Jlebenes u ap.

OCHOBHOE OTIIMYME YKa3aHHBIX SJIEMEHTOB BBIpa-
JKAaeTcsi B COAEPKATEIFHOM O0BEMe, PETyIHpYyEeMbIX
oTHOmeHNH. Y 94TOOBI ONPENennTh «HHILY» KOJUTH3H-
OHHOTO TIpaBa B 3TOH CHCTEME, HaM HEOOXOANMO OIIpe-
JIETNTh, KAKOW KPyT PAaBOOTHOILICHUH OHO OXBATHIBACT.

Tak, HOpMOM IIpaBa PeryJIupyercs OTHOILIEHUE B CO-
OTBETCTBHUH C KayK/IbIM (DAKTHUECKHUM ciTydaeM (Harpu-
Mep, JIeHb OTKpBITHsS HacniencTsa). MHCTHTYT mpasa
HpeCTaBIsieT co00i IpymITy MPaBOBBIX HOPM, peETy-
JMPYIOUINX OOIIECTBEHHBIE OTHOIICHUSI KOHKPETHOTO
BUIa (HaripuMep, MHCTUTYT HacienoBaaus). [lonoTrpac-
JBIO TIPaBa PETYAUPYIOTCS I'PYHIBI OJM3KHX OTHOIIE-
HUH KOHKPETHOTO BHIA (HampuMmep, HaCJIeICTBEHHOE
npaBo). [, HakoHeN, OTPacibiOo IpaBa PErylIupyeTcs
Ka4eCTBEHHO CIieIi(puIecknii BUI 0OIIECTBEHHBIX OT-
HOIIICHUH (HAIIpHMep, TPakIaHCKOE MPaBo).

KoHnnenmus KoJTM3HOHHOTO NpaBa OblIa BIIEpBbIE
pa3paborana mpodeccopom HO.A. THXOMHPOBEIM.
[Tox KONIM3MOHHBIM NIPABOM OH TIOHUMAET KOMILIEKC-
HYIO CyIiepoTpaciis pasa [ 15, c. 35].

B cBsi3u ¢ aHHBIM YTBEp)KIECHHEM HEOOXOANMO
BBIICHUTb, COOTBETCTBYET JIM KOJUIM3MOHHOE IIPaBO
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Koysin3uoHHOE NPaBO KaK MeKOTPAC/IeBOH HHCTUTYT CUCTeMbI POCCHIICKOI0 NpaBa

Cuctema npasa

OTpacaun MopoTtpacnu

MHCTUTYThI Hopmebl

MexoTpcnesble

OTpacnesble

Pucynoxk 1. CTpykTypa cHCTEMBI TpaBa

MIpU3HAKaM KOMIUIEKCHOCTH H CyIIEPOTPACIN WIA OHO
COJIEP)KUT B cebe Apyrue 4epThi?

Haunnast ¢ ananmsa TepMUHA «CyHepoTpaciby, He-
00XOIMMO OTMETHTh, YTO B CHCTEME IpaBa TaKoH »e-
MEHT, KaK TIpaBuiIo, He Beiaensercs [9, ¢. 194]. Cymnep-
OTpacib — 3TO, CKOpee, Ha3BaHHE OTPACId MpaBa,
KOTOpasi COACPKUT HOPMBI BCEX OTpaciiedl HallMOHAb-
HOTO U MEXIyHapogHOro mpasa. [loaTomy paccmarpu-
Basi BOIIPOC O MPUHAIICKHOCTH KOJUTH3HOHHOTO IPaBa K
CYIIEpOTPACIISIM, HAM HEOOXOIMMO BBISICHHTb, COIICPIKHUT
JIM KOJUTM3MOHHOE TIPaBO MPU3HAKK OTpacieil mpaga.

Kaxk n3BecTHO, BCe OTpaciy mpaBa Mbl MOKEM BBIJIe-
JIUTh Ha OCHOBAHUHM JIBYX CIEHU(PUIESCKUX TTPH3HAKOB!
a) mpeaMeTa u 0) METo/Ia MPaBOBOTO PETYIUPOBAHUS.

[IpenmeToM TPaBOBOTO PETYIUPOBAHUS SIBISCTCS
COBOKYITHOCTb OJHOPOTHBIX OOIIECTBEHHBIX OTHO-
IIEHUH, CBOMCTBEHHBIX JUIsl KAKOW-TO OMpe/eIeHHOMN
oTpacnu mpapa. Tak, Hampumep, MPEeIMETOM TPYIO-
BOTO TIpaBa SIBISIETCS COBOKYIHOCTH ITPABOOTHOIIIE-
HUH, CKJIaJBIBAIONINXCS IO TOBOAY PEryIHpPOBAHUSA
TPYAOBBIX OTHOLICHUN (3aKIIOUCHHUS M PACTOPKESHUS
JIOTOBOpa, IMpaBa U OOSI3aHHOCTH CTOPOH TPYHAOBOTO
noroBopa u T.ja.). [IpenmMeroMm ceMelHOTO TIpaBa sB-
JISIETCSI PeTryIUPOBaHUE MTPABOOTHOIICHUH TI0 TIOBOILY
3aKJTIOUEHUST M PacTOp)KeHUs] Opaka, B3aUMHBIX 00s-
3aHHOCTEeN poauTeneit u aereit u T.4. [Ipu aTOM Kax-
Jast OTpacib MpaBa OCHOBaHA Ha KOHKPETHOM, CIIEIl-
n(UIECKOM TOJBKO JJIS Hee BHJE MPAaBOOTHOIICHHH.
B KOITHM3MOHHOM JKe ITpaBe MBI HE MOJKEM BBIICIHUTH
KaKoOH-TO KpyT MpaBooTHOIeHUH. Komnm3uu BcTpeda-
I0TCS B JII000I OTpaciu mpasa, B TOM YHCIIE TPYIOBOM
npage [2], rpaKJaHCKOM U HaJIOTOBOM MpaBe [ 14], xxu-
nuIHOM 1pase [7] u ap. Kommn3uoHHBIM TTpaBoM pe-
TYJIUPYIOTCS IPAaBOOTHOIIECHHS JTF000 OTpaciu B CIIy-
yae BO3HUKAIOIINX KOJUTM3UH MEXIy HOpMaMH IpaBsa.
Taxum 00pa3oM, KOJITU3HOHHOE TIPAaBO MPEACTABIAET
co00ii, ckopee, He COBOKYITHOCTh IMMPaBOOTHOIIIEHHH, a
COBOKYITHOCTh KOJIJTM3MOHHBIX HOPM IpaBa, MOCpes-
CTBOM KOTOPBIX pa3pelIaroTcs MpaBOBBIC KOH(DIMKTHI
Y TIPOTHUBOPEYHSI.

[Tox MeToTOM IPaBOBOTO PETYAUPOBAHUS TOHUMA-
FOT COBOKYITHOCTH CIIOCOOOB, a TaKke «0COObIe TPH-

€MBI PeTyIHPYIOIETO BO3ACHCTBHUS Ha 00IIIEeCTBEHHBIE
otHoteHus» [8, c. 207]. ToBopst 0 cocobax KOJIIH-
3MOHHOTO PETYINPOBAHUSA, MBI IMEEM B BHAY CIIOCO-
OBl TIPEOJIONEHUS M YCTPaHEHUS KOJJIM3UH B IIpaBe,
TaKkhe KaK TOJIKOBaHUE IpaBa, TapPMOHM3ALNS ITIPaBa,
MPUHATHE MOJETBHBIX 3aKOHOB, YCOBEpPIICHCTBOBA-
HHUE 3aKOHONATeNbhCcTBA M Mp. PaccmarpuBas ykaszaH-
HYIO COBOKYITHOCTb HCIIOJIB3yEeMBIX CPEICTB, IPHEMOB
1 croco0oB, MPUMEHSAEMBIX Ui JUKBHIAIIMA KOH-
(GIUKTOB B mpaBe, Mbl OOHApPYKHMBAEM, UYTO KaXKIbIi
13 HUX COOTBETCTBYET PA3HBIM IIENISIM U BBIIOIHSACT
pasnuuHble 3a1a4n. Ha Hamn B3I, TaHHBIE CPEeCcTBa
SIBJISIFOTCSI BCETO JIMIIb A(PPEKTUBHBIM HHCTPYMEHTOM
MIPEO0ICHNS KOJUTU3UII B TpaBe, 3aMMCTBOBAHBI W3
JIPyTUX OTpaciiell M He COCTABISAIOT €IHHOTO METOAa
MIPABOBOTO PETYIHMPOBAHUS.

Taxum 06pa3oM, KOJUTU3HOHHOE MTPAaBO HE OTBEYa-
€T TIIaBHBIM KPUTEPHSIM JEJICHHUS MpaBa Ha OTPACIH,
MTOCKOJIBKY HE MMEET COOCTBEHHOTO, SKCKIIO3UBHOTO
METO/1a IIPAaBOBOTO PETYINPOBAHHUS.

Hapsny ¢ mpeqmeToM U METOIOM IIPaBOBOTO pPery-
JUPOBAHUSA TSI BBIICTICHUS OTpaciell mpaBa UCIONb-
3yIOTCA M TaKHue KPUTEPHH, KaK BBICOKAsl 3HAYUMOCTh
peTyIHPYEMBIX OOIIIECTBEHHBIX OTHOIICHHUH, HATNIHE
CHCTEMbI MCTOYHUKOB IpaBa U KOAU(PUIMPOBAHHOTO
HOPMAaTHBHOTO TIPABOBOTO aKTa, HAIWYHE COOCTBEH-
HBIX MPHHIMIIOB MpaBa, (GYHKIIMHU IpaBa, OPUTHHAIb-
HOCTh CyOBEKTOB TpaBa, 0COOCHHOCTH IOPHINIECKON
OTBETCTBEHHOCTH. [Ipn 3TOM OTMeUaeTCs, 9TO TaHHBIE
KPUTEPHH MOTYT NPUMEHATHCS U 10 OTHOIICHHUIO K HH-
CTUTYTaM TIpaBa WM MOJOTpacisaM mpasa [5, c. 11].

HecmoTps Ha TO, YTO KOJUIM3UH SIBIISIOTCS JOCTa-
TOYHO PaclpOCTPaHEHHBIM SBJICHHEM JI000I oTpac-
JU TIpaBa, OOJBINMHCTBO HMCCIEIOBAHHHA MPOBOAATCS
B paMKaxX MEXIyHapoIHOTO YacTHOTO mIpaBa. B Teo-
PUH MEXIYHApOIHOTO YAaCTHOTO MpaBa KOJUIM3HOH-
HOE MPaBo MPEACTABISAET COOON MPABOBON MHCTUTYT.
Tak, I'K. JIMATpHEBOH BBIACISIOTCS KOJUTU3UOHHBIE
BOIIPOCHI JIe€CITOCOOHOCTH MHOCTPAHIIEB, TIpaBa co0-
CTBEHHOCTH, HACJIEJCTBEHHBIX, TPYIOBBIX, CEMEM-
HBIX OTHOIICHHH, BHEITHEIKOHOMUYECKHX CIEIIOK
u T.1. [6].
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